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Appear ance; Robert E. Lindquist, Attorney, California Teachers
Associ ation, for Westm nster Teachers Associ ati on, CTA/ NEA.

Bef ore Hesse, Chairperson; Porter and Shank, Menbers.
DECI SI ON

SHANK, Menber: Charging party, Westm nster Teachers
Associ ati on, CTA/ NEA, appeals the Public Enploynent Relations
Board (Board) agent's partial dism ssal, attached hereto, of
its charge alleging that respondent, Wstm nster Schoo
District, by joining the Orange County Fringe Benefits Joint
Powers Authority (JPA), made certain unilateral changes in
heal th insurance benefits in violation of sections 3543.5(a),
(b), and (c) of the Educational Enploynment Relations Act
(EERA) .1

'EERA is codified at Governnment Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3543.5 provides, in
pertinent part, as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



Specifically, charging party appeals the dism ssal of
paragraphs 10, 11, 17, and 18 of its anended charge which, in
essence, allege the follow ng:

Paragraph 10: As a consequence of joining the JPA,
respondent "effected a material and significant change in the
[total] anobunt of conpensation received by the nenbers of the
bargaining unit in the formof health and wel fare benefits"
si nce:

a. The total amount of conpensation provi ded becane
subject to a "non-negotiable cost assessnent unilaterally
established by the Unilateral Insurer.”

b. The premum price and duration of insurance plans
becanme subject to adjustnent by the JPA

c. The penalties or disincentives for a change in insurer
"substantially increase[d] the cost to the union for, or
pl ace[d] significant constraints on, bargaining any change in
health or welfare benefits which entails a change in insurer."

d. The basis for determning increases in premumprices

changed.

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.



e. A foreseeable change in the amount of prem um costs has
occurred.

Paragraph 11: As a consequence of joining the JPA,
respondent "effected a material and significant change in the
amount of the contribution individual bargaining unit nmenbers
must make to ensure continued eligibility for health and
wel fare benefits.”

Paragraphs 17 and 18: Respondents attenpted to "derogate
and undermne [charging parties'] authority [as] exclusive
bargai ning representative[s] by unilaterally inplenmenting its
bar gai ning position on health and wel fare benefits."

W have reviewed the partial dismssal and adopt that
portion of the regional attorney's analysis which dismsses the
al | egations contained in paragraphs 10, 17, and 18 of the
anended charge. As to paragraph 11 of said charge, we disagree
with the regional attorney's concl usion.

For the purposes of determning the existence of a prina
facie case, the essential facts alleged by the charging party

are deened true. (San Juan Unified School D strict (1977) PERB

Decision No. 12.) On its face, paragraph 11 of the charge

al l eges that respondent changed the anount i ndividua

bargai ning unit nenbers nust contribute to ensure continued
eligibility for health and welfare coverage. W view this as
nmore than speculative or nerely an "alternate theory"” as
construed by the regional attorney. Rather, charging party has

depi cted an actual change that has happened which is alleged to



have a material and significant inpact on bargaining unit

enpl oyees. (Trinidad Union Elenentary School District and

Peni nsul a Uni on School District (1987) PERB Decision No. 629.)

W find a prima facie case has been alleged, requiring this
issue to be litigated. Therefore, we reverse the dismssal of
paragraph 11 of the anended charge and order that t he parti al

conpl aint already issued be anended to include this allegation.

ORDER

Based upon the foregoing, the Board hereby DI SM SSES
paragraphs 10, 17, and 18 of the anended charge, and ORDERS
that the General Counsel incorporate paragraph 11 of the charge

into the conplaint already issued.

Chai rperson Hesse and Menber Porter joined in this Decision



* STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 734-3127

October 16, 1987

Robert Lindquist, Attorney
California Teachers Association
Post Office Box 92888

Los Angeles, CA 90009

Re: LA-CE-2532, Westminster Teachers Association V.
Westminster School District
PARTTAL DISVITSSAL OF UNFAIR PRACTICE CHARGE

Dear Mr. Lindquist:

In the above-referenced charge, as originally filed, the
Westminster Teachers Association (Association) alleged that the
Westminster School District (District) made a unilateral change
in health insurance benefits by joining the Orange County
Fringe Benefits Joint Powers Authority (JPA or Authority).

This action was alleged to be a violation of Educationa
Emdployment Relations Act (EERA) sections 3543.5 (a), (b),

an

(c).

| indicated to you in my attached letter dated August 7, 1987
that the above-referenced char?e did not state a prima facie
case. You were advised that if there were any factual
inaccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge accordingly. You were also invited to submit any legal
argument. You were further advised that unless you amended the
charge to state a prima facie case, or withdrew it prior to
August 17, 1987, it would be dismissed.

The time within which to file an amended charge was extended to .
September 8, 1987. On September 9, 1987 an amended charge was
r(e(;eive((jj, (gl)leglng violations of EERA sections 3543.5 (a), (b),
c), an . .

For the reasons which follow, the following allegations of the
amended charge will be dismissed: Paragraphs 10, 11, and
17-26. The allegations in paragraphs 15 and 16 have been
withdrawn. Under separate cover today a complaint has issued
alleging that the District's action of joining the JPA was an
unlawful unilateral change because it resulted in a change in
benefits and resulted in a significantly less reliable insurer.

PARAGRAFRHS 10 AND 11:

Paragraph 10 (a) - Compensation in_the form_of health and
welfare benefits:

The collective bargaining agreement provided for 1986-87 that
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the District would contribute up to a maxi mrum anmount toward
enpl oyee health insurance. It is not alleged that during the
1986-87 year the enployees were required to nake a contribution
toward the cost of their health insurance, as a result of the
District joining the JPA

This allegation nerely restates the allegation in paragraph 15
(1) and (5) of the original charge. The allegation, as made in
the anended charge and the original charge, is that the JPA
rather than the District sets the cost assessment for health
and wel fare benefits and therefore, the District will no |onger
negotiate with the Association about the anmount of conpensation
to be provided for nmenbers of the bargaining unit in the form
of health and welfare benefits.

The JPA does set the contribution rate for the District to
receive health insurance coverage through the JPA. It does not
necessarily follow, however, that the D strict nmust then pass
on any increase assessed by the JPA to enpl oyees, or a
fortiori, that it nust do so without fulfilling its obligation
to bargain with the Association. Faced with an increased
contribution rate fromthe JPA for continued health insurance,
the District can assune the increased costs; it can bargain to
i npasse with the Association about increasing the anount of
enpl oyee contribution toward health; or it can w thdraw from
the JPA and seek other neans of providing the bargai ned-for
health insurance to enployees.*?

If the result of bargaining is that no increased costs can be
passed on to enployees and if the District doesn't wish to
assune those costs, again the District can |eave the JPA. It
is sinply not an automatic consequence of an increase in the
contribution rate by the JPA that the District will change the
amount of conpensation provided to enployees in the form of

LThe discussion in this paragraph assunes that the status
quo in health insurance in the District is that enployees
receive health insurance w thout making any contribution for
t hose benefits. An argunment could be made, of course, based on
the contract |anguage, that the status quo is that the District
only contributes up to the ceiling amount in the agreenent, and
after that the enployees pay the costs of health insurance. | f
that were the status quo, however, to change enpl oyee
contributions for health insurance would not be an unl awf ul
unilateral action because it would not alter the status quo.
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health and welfare benefits. As the Board stated in Trinidad

Uni on El ementary School District/Peninsula Union Schoo

District (1987) PERB Decision No. 629, there nust Dbe sone
cogent evidence that changes have happened or will happen,

whi ch have significantly changed or will signifTicantly change
enpl oyée benefits. The fact that the JPA sets the contribution

rates for insurance is not such evi dence.

For these reasons and for the reasons stated in ny August 7,
letter relating to paragraph 15(1) and (5 of the origina
charge, the allegation in paragraph 10(a) of the anmended charge
is dismssed.

PARAGRAPH 10(b) - Premium Price and Pl an Duration?

This allegation is also simlar to those contained in paragraph
15(1) and (5) of the original charge. It adds the el enent of
the duration of the health insurance plan, but other than that
addition, it nerely applies the same logic and requires the
sane |evel of speculation about how the District will respond
to a change in the contribution rate by the JPA as noted above

under Paragraph 10(a).

Nor does the fact that JPA can change the prem um cost at any
time, or even adjust it retroactively, change the fact that the
District is not required to remain in the JPA, nor is it
required to unilaterally change enployee contribution for
health insurance even if the JPA does change the District's
contribution rate to the JPA

You argue in your Cctober 7, 1987 letter that joining the JPA
has resulted 1 n actual changes in insurance plan duration, and
that other changes are reasonably foreseeable as a result of
that action. Insofar as the alleged actual and reasonably

f oreseeabl e changes relate to the cost of insurance, or other
costs to the enployer (whether during or after menbership in >
the JPA), they do not form an adequate basis for a prima facie
uni l ateral change case for the reasons stated at p. 4 of this
letter, supra. Insofar as the allegations in paragraph 10(b)

You allege that the prem um anount the enployer pays for
health insurance is a matter within scope.

The discussion of the Board's decision in Plunmas, at
page 5 of this letter, infra, however, denbnstrates that a

change in premum amount ~(T.e. , enployer costs for health
i nsurance) wthout nore, is not an unlawful unilateral change.
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are intended to state that the enployees in the bargaining unit
enjoyed the benefits of a "legally enforceable” contract of
insurance prior to joining the JPA, and do not enjoy such
benefits after the District joined the JPA, they do not state a
prima facie case under the Board's rationale in Plumas and
Trinidad, supra. In those cases the Board held that

sel f-funding of enployee insurance (whether directly or through
a JPA) is not, without nore, an unlawful unilateral change.

| nherent in any self-funding of health insurance is the
elimnation of the contractual obligation of the prior
insurance carrier, at least up to the stop |loss anmount. And
those were the facts before the Board in both Trinidad and

Pl umas, based upon which there was found to be™no unl awf ul
uniTateral change.

For these reasons, and the ones stated in ny August 7 letter,
in response to paragraph 15(1) and (5 of the original charge,
the allegation in paragraph 10(b) is dism ssed.

PARAGRAPH 10(c) - Penalty for Change in Insurer

This allegation is simlar to the one contai ned in paragraph
15(4) of the original charge.

It alleges that as a result of joining the JPA various

di sincentives or penalties exist to bargaining a change in the
insurer. You urge that these potential cost itens are such as
to "increase the cost to the Union for, or place significant
constraints on, bargaining any change in health or welfare
benefits which entails a change in insurer.” (Amended Charge
page 8, lines 4-6.) Even if one assunes the existence of each
of the alleged disincentives or penalties, this allegation does
not state a prina facie case. During the course of our

di scussi ons about these allegations, | pointed out that any
penalties for or financial disincentives to wthdrawi ng from
the JPA prior to three years do not necessarily inply that
faced with such penalties, the District will bargain in bad
faith, or that the District will bargain in bad faith rather >

t han accept such penalties. Joining the JPA is not an adequate
predi ctor, nuch less a predetermner, of the District's future
bar gai ni ng behavi or.

PARAGRAPH 10 (d) - Basis for Determning Increases in Prem um
Price

This allegation is essentially the sanme as that nade in

par agraph 15(6) of the original charge, with the addition of
specifying the factors listed in the JPA Byl aws for determ ning
contribution rates. For the reasons stated in ny

August 7, 1987 letter relating to paragraph 15(6) of the
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original charge, and for the reasons stated above relating to
the other subparagraphs of paragraph 10 of the anended charge,
this allegations is dismssed.

PARAGRAPH 10(e) - Total Prem um Anount

This allegation is nerely a restatenent of the first allegation
in paragraph 10(b). For the sane reasons stated herein above

under paragraph 10(b), it is dismssed.

PARAGRAPH 11

Thi s paragraph alleges that a change in prem um anounts
constitutes a unilateral change on the theory that it changes
the anount enpl oyees nust contribute for continued eligibility
in the health insurance plan. The alternate theory for how the
change woul d affect enployees does not affect the anal ysis.

For the reasons stated herein above, the allegation in paragraph

11 is di sm ssed.

In sumthe allegations in paragraphs 10 and 11 do not state a
prima facie case because they assune that the D strict nust act
in an unlawful manner in response to an increase (or decrease)
in contribution rate by the JPA. This is sinply not so. In
the event the District were to act in such a manner, a charge
could then be filed, alleging an unlawful wunilateral action by
the District, or failure to bargain in good faith at the

negotiating table.

The Board's decision in Plumas, PERB Decision No. 578 supports
the dism ssal of the allegations in paragraphs 10 and 11. In
that case, the Plumas district unilaterally noved froma health
‘insurance plan admnistered by Equitable Benefit Plan (EBP) to
a self-funded plan (up to a stop-loss anount) adm nistered by
EBP. The Board's decision states that the Plunmas district

saved $100,000 in health insurance costs by the shift to the
self-funded plan. Yet the Board found no unlawful unilatera
change in negotiable terns of enploynent, based on that fact
(and on others articulated in the decision). Thus, the Board
has not found a nere insurance cost saving, wthout nore, to be
an unlawful unilateral change. The allegati®ons rm paragraph 10
rest squarely on the proposition that such a cost saving (i.e.,
change in the enployer's premumcosts), even if it has no

i npact on the anount of enployee contribution, is an unlaw ul

uni | at eral change.

During the course of our discussions about the anended charge,
you cited various cases to support the issuance of a conpl aint
based on the allegations in paragraph 10 and 11. Then on
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Cctober 7, you submtted a nenorandum detailing your argunents
and citing l'egal authorities for your position.® The gist of

t hose argunents, insofar as they relate to the question of the
cost of premuns, is as follows:

Under Gant Joint Union Hi%h School District
(1982) cisiton No. 196, two essentla
el enents of a prima facie case of an

unl awful wunilateral change are first, that

the change be "legally cognizable," and
second, that the change be nmade in a matter

within scope. 1In the health and welfare
benefits area, there are two types of
"l egal ly cogni zabl e" changes: "non-de

m ni ms" changes in benefit coverage, or
changes involving a "third party" to the
negoti ati ons which effect terns and

condi tions of enploynent. [In either kind
of change, to state a prinma facie case, the
charging party has to state facts to show
that the alleged unilateral change woul d
either actually affect or have a "reasonably
foreseeabl e effect” on negotiable subjects.
The basis for this is found in M. Diablo
Educati on Associ ati on (DeFrates")=¢1982)—PERB
Perrstomr—No—#22—=ama—-Ts—Teaf i rned by
Trinidad Union Elenentary Schoo
BrstrctPermmrsuta—UYnrom—Sctroot—Di stri ct

1987 —PERB—PDectstomrNo—629—nhere—tie—

3various ALJ decisions were cited in that menorandum
Such decisions are, of course, not precedential. PERB
Regul ati on 32215. Additionally, none of the cited cases stand
for the proposition that a change in the enployer's costs of :
provi ding health insurance, wthout nore, is an unlawful
uni | ateral change. Even if any of the cited ALJ deci sions
could be so read, they have been overruled by the Board's
decision in Plunas.

Nunmer ous NLRA decisions were also cited for the proposition
that the cost to the enployer of providing health insurance is
negoti able, and that therefore to change those costs w thout
negotiations is an unlawful unilateral change. None of the
cited cases stand for that proposition, and even if they did,
PERB has declined to follow such precedent, as denonstrated by
Pl unas.
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Board stated that there had to be cogent
evi dence that changes have occurred or wll

occur.]

Exam ning each of the allegations in
paragraphs 10 and 11 under these standards
establishes that the changes enunerated
there are both legally cognizable and within
the scope of representation.

The Board's decision in Trinidad

"reaf firmed" that insurance prem um costs
are negotiable, "at least by inplication."
(Qctober 7, 1987 letter, p. 15.) In
addition, joining the JPA constituted an
illegal parity agreenent under the Court of
Appeal s anal ysis in Banning Teachers '
Associ ation v. Public Enploynent Relations
Board (1986) 186G Cal.App. 3d 569, (Fg grant ed
= Case No LA 32300). Finally, even under
the totality of the circunstances rather
than the per se test, joining the JPA is a
vi ol ati on of EERA section 3543.5 (c).°

None of these argunents, or the cited cases, are pers
First, whether on the basis that the claimis not legally
cogni zabl e, or because the subject itself is not within the
representation, the Board in Plumas Unified Schoo
(1986) PERB Decision No. 578, tound no unl awr ul

scope of
District

uasi ve.

tniTateral change in a case where the enpl oyer saved

in premumcosts by self-funding insurance.

di spositive of the issue that a nere savings in prem
W thout nore, is not an unlawful unilateral change.
conplaint on the allegations in paragraphs 10 and 11

contrary

Second,

change,

to that deci sion.

$100, 000

That case is

um costs,
To 1ssue a
woul d be

even using the "reasonably foreseeable" standard for
determ ning whether joining the JPA is an unlawful unilatera
facts have not been alleged that show a reasonably

“The scope analysis is, first that preniumcosts
an enunerated subject; or even if they are not
directly wages, under the Anaheim analysis, they are closely

"wages, "

rel at ed

to wages, and therefore within scope.

5These latter two argunents were not raised previ

are

ously.
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foreseeabl e change in negotiable subjects by a nmere change in
the cost to the District for providing the 1nsurance. [ This of
course assunes that a nere change in costs is not negotiabl e,
following Plumas. It is not disputed that there were prem um
cost savings.] Additionally, as stated herein above, the
District's future bargai ning behavior is not predeterm ned by
its joining of the JPA

Third, the Board's decision in Trinidad follows the earlier
Plumas rationale that prem um cost changes, standing al one, are
not unlawful wunilateral changes. This is confirned by the
follow ng statement in Trinidad,;

In sum the evidence in the record supports
the conclusion that the Districts have
inmproved the ability to supply benefits at a
reduced cost to thensel ves. It is not
enough to theorize whether the JPA
arrangenent could potentially cause problens
for its nmenbers, or whether the JPA resulted
in a less well-established or less reliable
carrier.

Nor is that statenent, "dicta." It is an integral part of the
Board's discussion of the reasons it disagreed with the ALJ's
determ nation that there had been an unl awful relinquishnent of
control over insurance costs to the JPA

Fourth, entering into a joint powers agreenent is not the sane
as an illegal parity agreement. The JPA itself acknow edges
the bargaining obligations of the districts by permtting them
to leave the JPA prior to the usual three-year term if that is
required as a result of collective bargaining. There is no
"provision in the JPA which, like the one found to be illegal by
the Court of Appeals in Banning, requires the districts to
negoti ate the sane insurance benefits for their enployees as
other districts in the JPA

Fifth, whether one adjudges the allegations in paragraphs 10
and 11 on the per se or the totality of the conduct test, they
do not state a prima facie case. There was no show ng that
this is an unlawful unilateral change, nor were facts alleged
to support a finding that the conduct is one indication of bad
faith bargaining.

You also argue that an inevitable effect of joining a JPA for
health insurance is what you call honogenization of the benefit
prograns. By this termyou apparently nean that there will be



Cct ober 16, 1987

PARTI AL DI SM SSAL OF UPC
LA- CE- 2532

Page 9 '

a tendency of this District to negotiate for the benefits that
are available through the JPA and to be unwilling to agree to
ot her changes in benefits that the Association nay seek at the
negotiating table. The tendency toward honbgeni zati on,

assum ng for the sake of argunent that it will occur, is not in
and of itself indicative of bad faith bargaining. Again it is
specul ation that such bad faith bargaining will occur. | f

during the future course of negotiations about health
i nsurance, the District fails to negotiate in good faith, that
is the tine to file a charge about that behavior.

For all the foregoing reasons, the allegations in paragraphs 10
and 11 of the amended charge are dismissed.®

PARAGRAPHS 17 and 18 - Underm ni ng

These all egations were not made in the ordinal char ge.
Assum ng for the sake of this analysis that the allegations

woul d be considered tinely by the application of the relation
" back doctrine, they do not state a prinma facie case of unlawful

undermning for the follow ng reasons.

In sone instances, direct comrunication by the enployer with

t he enpl oyees unlawfully underm nes the exclusive
representative and the collective bargaining relationship. In
Muroc Unified School District (12/15/78) PERB Decision No. 80,
the Board addressed the 1ssue of communi cati ons or nenoranda

directed at enpl oyees as foll ows:

The EERA inposes on the public school

enpl oyer an obligation to neet and negoti ate
W th the excl usive representative, and
enbodi es the principle enunciated in federal
deci sions that the enployer is subject to

®Par agraph 9(b) of the anmended charge could be read to
make the sanme or simlar allegations as those in paragraphs 10
and 11. |, however, read paragraphs 1-9 to be prelimnary to
the allegations of the manner in which the alleged unil ateral
change altered negotiable terns and conditions of enploynent,
and have not therefore formally dism ssed any of those
al l egations. Insofar as any allegations in paragraphs (l)-(9),
including but not limted to paragraph 9(b), are intended to or
actually restate in substance the allegations in paragraphs 10
and 11, they are also di sm ssed.
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the concomtant obligation to neet
and negotiate with no others, including
t he enpl oyees thensel ves. (See Medo

Photo Supply Corp. v. NLRB (1944) 321
U-s. 67é |¥ﬁ ERﬁh 581]7)

Consequently, . . . actions of a public
school enployer which are in derogation
of the authority of the exclusive
representative are evidence of a refusa
to negotiate in good faith. NLRB v.
Goodyear Aerospace Corp. (6th r. 1974)

Evi dence of bad faith includes undermning the ability of the
excl usive representative to act on behalf of the unit. Miroc
Unified School District (12/15/78) PERB Decision No. 80;
Wbdesto Gty Schools (3/8/83) PERB Decision No. 291. The
Ccharge, as presenily witten, fails to allege actions of the
public school enployer which are in derogation of the authority
of the exclusive representative.

The only facts alleged here are that the enployer acted to
adopt the resolution to join the JPA, and that the docunents
enbodying the action are public docunents "available to, and in
common know edge anong, nenbers of the bargaining unit." These
facts are alleged to show that the District underm ned the
authority of the Association. No cases have been cited to
support the proposition that based on facts such as these, a
prima facie case of undermning is stated. The allegations in
paragraphs 17 and 18 are therefore di sm ssed.

PARAGRAPHS 19- 26; Sur f ace Bar gai ni ng

The District has stated that the surface bargaining allegations
in the anended charge are beyond the statute of limtations ’
contai ned in Governnment Code section 3541.5(a). Al of the
bar gai ni ng conduct alleged occurred before Decenber 4, 1986, °
and the anended charge was not filed until Septenber 9, 1987.°

'The Association has stated that the words "subsequent to
Decenber 4, 1986" in paragraphs 23-26 were witten in error.
In their place the Association intended the words "prior to
Decenber 4, 1986." The District has been informed of the
error. This analysis, therefore, proceeds upon the assunption
that the bargaining conduct is alleged to have occurred prior

to Decenber 4, 1986.
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An exception to the section 3541.5(a) limtations period may be
made where an anmended charge is found to "relate back” to the

original charge. GoRzakes—lhi-on—H-gh—Schogl District. (1984)

PERB Deci si on No. 410.

In the Gonzal es case an anendnent was al |l owed because it nerely
added another theory based on the sane events already at issue
in the case. In Mnrovia Unified School District (1984) PERB
Deci sion No. 460, the Board also discussed the rel ation-back
doctrine but did not allow an anendnment. The origi nal charge
alleged a unilateral change of the enployer's policy on

di sci pline. The amendnment alleged that the enployer refused
the enpl oyee representation at the parent conference which Ied
to the disciplinary action against the enployee. The Board
stated that the issue had not been raised by the initial
charge, notw thstanding that sone nmention of it was buried in

the attachments to the charge.

This case is simlar to Monrovia. The original charge alleged a
pure unilateral change in enployee health insurance benefits by
joining the JPA. Even broadly read, it did not raise the

al | egations in paragraphs 19-26.

Nor does the fact that the District is allegedly not prejudiced
by the addition of the surface bargaining allegations change
this result. Were there prejudice to the District by the
allowing the additional allegations, this would be another
reason not to issue a conplaint. The lack of prejudice does
not, in and of itself, however, nandate the issuance of a

conpl ai nt .

For these reasons, the allegations in paragraphs 19-26 of the
first anended charge that the District engaged in surface
bargaining in bad faith prior to Decenber 4, 1986, are hereby

di sm ssed.

R ght to Appeal

Pursuant to Public Enploynment Rel ati ons Board regul ations, you
may obtain a review of this dism ssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
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after service of this dismssal (California Adm nistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nmust be actually
received by the Board itself before the close of business
(5:00 p. m. ), or sent by telegraph, certified or Express United
States mail postmarked no later than the |ast date set for
filing. Code of Cvil Procedure section 1013 shall apply.

(See section 32135.) The Board' $ address is:

Public Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a timely appeal of the refusal to issue a
conplaint, any other party may file with the Board an origi na
and five copies of a statenment in opposition within twenty

cal endar days follow ng the date of service of the appea
(section 32635(b)).

Ser vi ce

Al'l docunents authorized to be filed herein nust al so be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sanple form) The docunent will be
consi dered properly "served® when personally delivered or
deposited in the first-class mail postage paid and properly
addr essed.

Ext ensi on of Tinme

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |east three cal endar days before the
expiration.of the tinme required for filing the docunent. Th6
request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).
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Fi nal Date

If no appeal is filed within the specified time limts, the
dism ssal wll becone final when the tine limts have expired.

Si ncerely,

JOHN SPI TTLER
Acting Ceneral Counsel

By

LSanTjra Onens Denni son
Regi onal Attorney

At t achment

cc: David C. Larsen, Attorney



STATE OF CALIFORNIA ) GEORGE DEUKMEJIAN. Governor
— o

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD.. SUITE 1001

LOS ANGELES. CALIFORNIA 90010
(213) 736-3127

August 7, 1987

‘Robert Lindquist, Attorney
-California Teachers Association
‘Post Office Box 92838

- Los Angeles, CA 90009

"Re:  LA-CE-2532, Westminster Teachers Association, CTANEA
' v. Westminster School District _

‘Dear Mr. Lindquist:

In the above-referenced charge the Westminster Teachers
Association (Association) alleges that the Westminster School
“District .(District) made a unilateral change in health _
insurance. benefits b_¥ joining the Oran_%e County Fringe Benefits
Joint Powers Authority (JPA or Authority). This action is
alleged to be a violation of Educational Employment Relations
Act (EERA) sections 3543.5 (a), (b), and (c)p.

I_\/I¥ investigation of the charge revealed the following
information.

The JPA was formed on January 1, 1987, by the District and
eight other public educational agencies.  The District's
membership was effective on that date. The District Board of
Education acted to join the JPA on December 4, 1986.

The Agreement establishing the JPA provides that it was formed
pursuant to Government Code sections 6500 et seq., to "jointly
provide for a self-insurance program for employee health and
welfare benefits." The JPA is a separate legal entity, and in
accord with Article 4 of the JPA Agreement, 1t has only those
powers which are common to the membe districts and which are
“in furtherance of the functions and objectives" of the
Agreement. (JPA Agreement, Article 4. Section (a).) The
Bylaws of the JPA give it the authority to set the ‘annual
premiums for the insurance for the memba districts. (Bylaws,
Article V.) The contribution for premiums is determined by at

11t appears from the allegations of the charge that the
District's action occurred while the parties were at impasse in
their negotiations for a successor agreement. In such event,
iIf a violation were stated by these facts, it would be a
violation of 3543.5(e) not (c).
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least the following factors: "cost price index (inflation factor);
- experience factor; cost of reinsurance; desired.|evel of
-self-insured retention; desired level of reserves; and plan
design.” (By-Laws, Article V. Section B.1l.) Premuns are to be
paid to nonthly or tenthly by the menber districts.

" There was no change in the coverage for enpl oyees of the District,
or in the admnistration of the plan by the action of joining the

JPA

| nsurance conpani es assign insureds to experience rating pools which
are -used as a partial basis for determining their insurance rates
for the upcom ng insurance year. Larger enployers nmay have an
experience rating pool of their .own, .and snmaller districts may be
placed in a pool with other smaller enployers. The Association
clains that the District's experience rating pool is now that of the
JPA, not the District. No facts have been provided to support that
al | egati on.

The self-insurance aspect of the JPA funding of the health insurance
benefits is limted by an aggregate stop-1loss provision of 120% of
the District's anticipated clainms. There is also an individua
stop-1oss provision of $50,000 per enpl oyee. (This is not recited
in the JPA Agreenent or bylaws, but it is undisputed by the

Associ ation that these are the stop-loss amobunts.) This stop-Iloss
aspect of the JPA self-funding arrangenment provides that the
District is fully insured by Blue Shield, in the aggregate for
amounts beyond 120% of its anticipated clains in a year. The JPA's
reserves (fromnmenber district contributions) are established so as
to cover the exposure up to 120% of the initial anticipated clains.

The Agreenent which establishes the JPA provides that its nenbers
are jointly and severally liable "upon any liability which is

ot herwi se inposed on any one of the nenbers or upon the Authority
for injury caused by a negligent or wongful act or om ssion
occurring in the performance of the Agreenent."” The Agreenent
requires the district to remain in the JPA for 3 years unless
earlier termnation is "required as a condition of collective

bargaining." If a nmenber district term nates before three years,
however, there will be no refund or repaynment of its contributions
to the JPA

The JPA is governed by a Board of Directors, wth nost decisions
requiring only a majority vote. Each nmenber district has one vote
on the Board of Directors, regardless of the nunber of enployees of
the district.

The 1983-86 collective bargaining agreenment provided in Article X
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“that the District would pay up to the specified annual doll ar
amounts for fringe benefit prem unms for each unit nmenber. The
carrier for health insurance at that tinme was Bl ue Cross.

-During the period June 19, 1986 through Novenber 4, 1986 the
District and the Association net and negoti ated over a successor to
the 1983-86 agreenment. The subject of health insurance was

.di scussed, with the Association proposing that the District join the
"Orange Trust," a joint |abor-managenent trust for funding health

i nsurance. The parties declared inpasse in their negotiations on
Novenber 14, 1986, w thout reaching any agreenent on health

i nsur ance. .

The charge al | eges that the District's decision to join the JPA
reduced or elimnated benefits in the follow ng ways:

(1) The determ nation of prem um and
benefits | evels now has been placed within

t he exclusive control of the JPA and, as a
consequence, Charging Party is denied the
opportunity to bargain the cost of insurance
coverage for its nmenbers;

(2) The JPA is a "self-funded" program and
thus, is aless reliable insurer and |ess
able to performthan the previous carrier,

Bl ue Cross, and as a consequence, Charging
Party receives a materially lower quality of
medi cal benefits;

(3) The JPA, rather than respondent,

mai ntains all control over reseérves,
interests, prem umoverpaynents, or rebates
frominsurers, thus reducing the anmount of
noney available for negotiation with
Charging Party;

(4 JPA Rules prohibit w thdrawal from
menbership prior to a three-year period of
time with full pro-rata refund rights, thus
reduci ng the anount of noney avail able for
negotiating with Charging Party, if such
negotiations occur with in (sic) the

t hree-year menbership peri od;

(5 Control over retention, admnistrative
costs, marketing costs, have been
transferred from Respondent to the JPA, thus
elimnating Charging Party's opportunity to
bargain with Respondent over such fees and
their relationships to clains

payments; :
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-For the followi ng reasons the charge does not state -a prina
- facie violation of the EERA -

In determ ning whether a party has violated section 3543.5(c)
of EERA, the PERB utilizes either the "per se" or "totality of
" the conduct" test, depending on the specific conduct involved
and the effect of such conduct on the negotiating process.

St ockton Unified School District (1980) PERB Decision No. 143.
UniTateral changes are considered "per se" violations if
certain criteria are net. Those criteria are: (1) the

enpl oyer inplenmented a change in policy concerning a matter
within-the scope of representation, and (2) the change was

i mpl emented prior to the enployer notifying the exclusive
representative and giving it an opportunity to request :
-negotiations. Walnut Valley Unified School District (1981)
PERB .Deci si on NG. 160, Gant Joint umirted Hgh school District
(1982) PERB Deci si on NoT 19G.

The nub of the issue presented here is whether the change to
self-funding of health insurance through the JPA is a matter
within the scope of representation.

At the time the charge was filed, the |atest PERB decision
dealing with self-funding of health insurance as a potentia

unl awful unil ateral change was Pl umas Unified School District
(1986) PERB Decision No. 578, in which the Board found the
district's decision to self-fund nmedi cal insurance not to be an
unl awful unilateral change. In Plumas, there was a 120%
stop-1o0ss provision in the self-TUnding arrangenent.

Since the charge was filed, the Board has decided Trinidad

Uni on El ementary School District and Peninsul a Union_Schoo
District (1987) PERB Decision No. 629. In that case, the Board
stated unequivocally that a "change to a self-funded plan does
not, without nore, result in a per se violation of EERA." The
Board also found that joining a JPA to self fund benefits is
essentially the same as individually self-funding those
benefits, and therefore not negotiable under the Plunmas .
rationale. The Board articulated its reasons for finding the
JPA self-funding to be the sane as individual self-funding, as
follows: first, the districts did not relinquish control over
insurance to the JPA; second, the JPA did not result in |ess
reliability or greater risk; third, the lack of State

regul ation of the JPA is not of consequence to the reliability
of the JPA; and fourth, the alleged |ack of experience of the
JPA Board of Directors did not have any inpact on the capacity
of the JPA to provide insurance coverage.

Further, in Trinidad, the Board reaffirmed that there nust be
some "inpact on services or benefits" in order to find a (c)
violation in a change in insurance carrier. Trinidad, supra,
at p. 12.
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The facts alleged in this-charge appear to require-di sm ssa
~for the same reasons which the Board stated in Trinidad. Each
of the -Association's alleged areas of change in.1nsurance
benefhtg will be analyzed in light of the Board's holding in
Trini dad.

Relfnquishnent of contro

Ih Tri ni dad, the Board st ated:

In sum the evidence in the record supports
the conclusion that the Districts have I
inmproved the ability to supply benefits at a
reduced cost to thensel ves. It is not

enough to theorize whether the JPA

arrangenment could potentially cause problens
for its nmenbers, or whether the JPA resulted
in a less well-established or less reliable
carrier.5 [2] :

No facts have been alleged here that provide any cogent

evi dence that changes in control have happened or wi |l happen,
whi ch changes woul d cause a significant change in enployee °
benefits. It is nerely speculation that, in the future, sone
changes in those benefits m ght occur by an action of the JPA

R sk and Reliability

Mo facts are alleged here that indicate that the JPA is |less
reliable or puts enployees at greater risk than they were under
the prior arrangenent for funding health insurance. As in
Plumas and Trinidad, there is a stop-loss provision which
Tmts the exposure of the District, in this case, to 120% of
the anticipated clains for the insurance year. Beyond that
anmount the District is fully insured by Blue Cross.?

’In the footnote of this quote the Board states, "There °
nmust be sone cogent evidence that changes have happened or wil|
happen, which have significantly changed or wll significantly
change enpl oyee benefits.”

®*Here, as in Plumms, if the stop-loss aspect of the
District's health Insurance coverage were cancelled, then a
charge could be filed, in which sone cogent evidence of a |oss
in reliability and increased risk could be presented.
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The argunent is made that the joint and several liability of
the Districts in-the JPA for each others acts exposes this
district to liability for another district that mght fail to
make its contributions. This argunment fails to take into
account ‘the fact ‘that the JPA Bylaws provide that a menber
district that fails to nmake the required contributions to the
Authority may be involuntarily termnated fromthe JPA, thereby
elimnating or cutting short the time within which the other
JPA nenbers would arguably be incurring liability for the
contributions of the defaulting nmenber. To speculate that such
exposure mght continue for a |long enough period of time to
make the -JPA funding a less reliable nmethod than the current

nmet hod, is just that, speculation. Under Trinidad, nore than
just speculation is required to establish @ change to a |ess
reliable insurer.

Mor eover, the Board in Trinidad inplicitly overruled the ALJ's

determ nation that the joint and several liability of the
nmenber districts for each other was a factor creating increased
risk and lack of reliability. In his decision the ALJ stated:

The terns of the NCSM G agreenent and

byl aws, in particular, inposed joint and
several liability on the nmenbers, in accord
with the statute governing joint power

rel ati onships. Small enployers in the
NCSM G, including Trinidad, are now exposed
to potential financial disaster by sharing
in liability up to the stop-loss anount.
This differs dramatically fromPlumas, in
whi ch the enployer's exposure was no greater
after the swtch to self-funding.

(Trinidad Proposed Decision (11/7/86) at

p. 38.)

The Board, in deciding that the JPA in Trinidad did not result
inless reliability or greater risk to enployees, stated,
"There was no evidence produced by the Charging Parties that

the JPA was not reliable . . . . "The risk here was limted by’
the stop-loss plan as it was in Plumas."” By these statenents,
the Board inplicitly rejected the ALJ s finding regarding the
exposure fromjoint and several liability. 1In this case, as in
Trini dad, Governnment Code section 6508.1 permts the joint and
Teveral liability of the nenber districts. Here, as in
Trinidad, the inplication that such joint and several liability

Treares additional risk and lack of reliability is rejected.

Control Over Reserves

The Association clains that the JPA now has control over
reserves, interests, prem umoverpaynents, or rebates from
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insurers; thereby "reducing the anmount of noney avail able for
negotiations with Charging Party.” Even if one assunes that
the District did shift control over these matters to the JPA
however, there are no facts alleged here to show how this

all eged change in control inpacts - -on services or benefits.
Wt hout such facts, a prima facie case cannot be stated.

Cl ai n8 experience pool

The Association has not provided any:evidence that would
denonstrate that the District has had a change in its ‘
experience Tating pool as a result of joining the JPA for

sel f-funding of health insurance. Even if there had been a
change in experience rating pool by the joining of the JPA
that fact alone would not constitute a unilateral action by the
District. - The setting of experience rating pools is an action
of insurers, not of the insured.

Under the Board's holding in Trinidad, arguably, if a district
action caused the insurer to €valuate its placenment of the
District in one or another experience rating pool, and that had
an inpact on the level or quality of enployee benefits, there
could be a basis for finding a prima facie (c) violation. This
case does not present such a scenario, however. There are
sinply no facts alleged to show how a change in experience
rating pool would have any inpact on the level or quality of
enpl oyee benefits.

Prohi biti on agai nst withdrawal prior to three vyears

The JPA agreenent does provide that nenber districts can

wi t hdraw from nenbership prior to the initial three-year period
if that is required as a condition of collective bargaining.
(JPA Agreenment, section 8). In the event of a voluntary

wi thdrawal prior to the three-year period, however, the Byl aws
provide that there will be no refund or repaynment to the

wi t hdrawi ng nenber (Bylaws Article VII, Section B.) Fromthese
provi sions the Associ ation deduces that the anount of noney
avai l able for negotiating with Charging Party will be reduced
if the negotiations occur within the three-year period. This
is alleged to be one of the ways in which the District has
changed the benefits of enployees. Even assum ng the

Associ ation's deduction to be valid, there are no facts all eged
that show that the three-year nenbership without full pro-rata
refund would materially change enpl oyee benefits. Under the
Board's decision in Trinidad, facts nust be stated to show such
a material change i penerTts by the JPA provision regarding

t hree-year nenbership w thout refund.
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Control over retention, admnistrative costs and narketing
cost s. - '

The Association also alleges that enployee benefits have been
reduced or elimnated by the transfer of control over
retention, admnistrative costs and marketing costs fromthe
District to the JPA. It is not clear fromthe facts all eged
that the District ever had control over retention,

adm ni strative costs, or marketing costs in order to transfer
such control to the JPA. Assum ng, however, that the D strict
did transfer control over these itens to the JPA, the issue at
this level of inquiry is whether that fact would arguably
denmonstrate an inpact on enpl oyee benefits. At nost, this
transfer of control could result in higher or lower costs to
the District for enployee benefits. A change in costs to the
enpl oyer, does not, however, necessarily inply a change in
enpl oyee benefits. As in so many of the other areas of this
charge, the Association theorizes about what m ght happen as a
result of this alleged change in control. Wat m ght happen,
wi thout facts to denonstrate how it m ght happen and how the
~events woul d affect enployee benefits, is not enough to state a
prima facie case in this area.

In sum as in Plumas and Trinidad, the facts alleged here show
merely a change by the District in the nmethod of financing its
health insurance benefits for enployees. Wthout further facts
to show how this change in the funding nechanismmaterially
changas the benefits for enployees, no prina facie case is

st at ed.

For these reasons, the charge as presently witten does not
state a prima facie case. |If you feel that there are any
factual 1naccuracies in this letter or any additional facts
whi ch woul d correct the deficiencies explained above, please
amend the charge accordingly. 1In addition, if there is |lega
argunent which you wish to submt, | will also consider it.
The anmended charge should be prepared on a standard PERB unfair
practice charge formclearly labeled First Arended Charge,
contain all the facts and allegations you wish to make, and be’
signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the
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original proof of service nust be filed with PERB. If | do not
recei ve an anended charge or -wi thdrawal fromyou by close of
busi ness on August 17, 1987, | shall dism ss your charge. |If

you have -any questions on how to proceed, please call nme at
(213) 736-3127.

Si ncerely,

Sandra Onmens Denni son
Regi onal Attorney

cc: Bill Harju



